to disembark in such materials, it is

someone might sustain a slip and fall

injury, the Secretary has presented no credible evidence
to"support*his conclusion that in those isolated instances

where" miners      be forced to disembark on this particular
stretch of haulage, they would do so on^the wire side rather

patently more convenient, considerably wider, and
obviously*safer clearance side.  In fact, as alluded to in
Finding of Fact Ho. 5/ the credible evidence is to the con-
trary.  Accordingly, I cannot conclude that the Secretary has
established that there was a reasonable likelihood that an
accident or injury would occur.  Therefore, the inspector's
"significant    substantial11 finding is vacated and the
order is modified to reflect a tfnon-S&S" violation.

4. nonetheless, I find that the violation was caused by
the lfunwarrantable failure11 of the operator to comply with

the standard.

In Zeigler Coal Company, 7 IBMA 280 (1977) , the Interior
Board of Mine Operations Appeals interpreted the term "unwar-
rantable failure" as follows:

An inspector should find that a violation of any
mandatory standard was caused by an unwarrantable
failure to comply with such standard if he deter-
mines that the operator has failed to abate the
conditions or practices constituting such viola-
tion, conditions or practices the operator knew or
should have known existed or which it failed to
abate because of lack of due diligence, or because
of indifference or lack of reasonable care.

The CoirtBiission has concurred with this definition to
the extent that an unwarrantable failure to comply may be
proven by a showing that the violative condition or practice
was not corrected or remedied prior to the issuance of a
citation or order, because of indifference, willful intent,
or serious lack of reasonable care.  United States Steel
Corp. v. Secretary of Labor, 6 FMSHRC 1423 at 1437 (1984) .

Herein, it is indisputable that knowledge of the viola-
tive condition as it existed at the time the order was issued

within the knowledge of the operator for some time.
Even if management didn't feel it was a particularly hazard-
ous condition, the operator is still chargeable with the
knowledge that it was a violative condition in light of the
safeguard on record.  Therefore, I find their inaction in
cleaning up this debris to be a serious lack of reasonable
care to see that the violative condition was abated in a
timely fashion.

1922
indicated, various testing procedures performed both in the
